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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 


In re Application of: 

) Group Art Unit: 3725 

MELVIN A. ZEHR 

) June 3, 2004 

Serial No.: 10/008,407 

) Examiner Marie Rosenbaum 

Filed: 11/13/2001 

) Title: STATIONARY CONE OVER TUB 

PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
Pursuant to 37 CFR 1.181(a) 

TO: Commissioner for Patents 
Mail Stop Petition 
PC Box 1450 

Alexandria, VA 22313-1450 



Dear Sin 

The Applicant in the above-referenced case hereby petitions pursuant to 37 CFR 
§L181(a) for revival of the above-referenced application on the grounds of non-receipt of the 
Response to Office Action dated 16 September 2003. No fee is required for this Petition. 

The grounds for the Petition are as follows: 

a) The Examiner issued an Office Action dated 16 September 2003. A copy of this 
Office Action is enclosed herein and labeled Exhibit A. 

b) A Response to the Office Action was due 3 months from the mailing date of the 
communication. The Response was filed on 3 December 2003. A complete copy of this 
Response is enclosed herein and labeled Exhibit B. 
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c) As proof of mailing, a return receipt postcard was attached to the Office Action. 
The return receipt postcard was stannped by the Patent and Trademark Office and returned to our 
office via first class mail on December 8, 2003. A copy of the return receipt postcard is attached 
hereto and labeled Exhibit C. 

e) A Notice of Abandonment was received in this office based on the Applicant's 
failure to timely file a Response to the Office Action, A copy of the Notice of Abandonment is 
attached hereto and labeled Exhibit D. 

As can be seen from the above list of exhibits, the Response to Office Action dated 16 
September 2003 was indeed transmitted to the Patent Office. It is apparent that the Response 
was misplaced or misrouted within the Patent Office before the deadline for abandonment. The 
Applicant respectfully submits that this is an appropriate case to Withdraw Holding of 
Abandonment based on non-receipt of the Response to Office Action. 

Wherefore, Applicant petitions the Commissioner to revive this application, reinstate it, 
and pass the case on to issue. 

If there is an additional problem with this Petition, or if the reviewer has any questions, 
he is requested to call the Applicant's attomey at the number set forth below. 

Respectfully submitted this 3"* day of June, 2004. 


ROBERT L. SHAVER 
Reg. No. 42,145 
(208) 345-1122 
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CERTIFICATE OP MAILING 

I HEREBY CERTIFY that this coircspondence is being deposited with the United States Postal 
Service as first class mail in an envelope addressed to: Commissioner for Patents 
P.O. Box 1450 Alexandria, Virginia 223134450, on 


DATE: June 3, 2004 
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UNrTED States Rvtent and Trademark Office 


UNITKD HTATKti OKPAK I MhlNT OV COftlMKIlCK 
iiniind Htnita* Patent nnd Tniclcnmrk Oflloo 
A.Ui^ (»>.V|.VIKKK)NKK FOB PATENTS 

/\r«iwi4Hs.Vi#ik l»t.M4.10 


FIRST NAMED CNVENTOR | ATTORNEY DOCKET NO. [ CONFIRMATION NO. | 


APPUCATIOH NO. 


FILING DATE 


l(V008,407 


11/13/2001 


Melvin A. Zchr 


DIAZII3 


2967 


21658 7S90 09/16^003 

DYKAS, SHAVER & NIPPER, LLP 

PO BOX 877 

BOISE, ID 83701-0877 


EXAMINER 


ROSENBAUM.MARK 


ART UNIT 


PAPER NUMBER 


3725 

DATE MAILED: 09/16/2003 


Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 07-01) 
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Office Action Summary 


Application No. 

Applicant(s) 


10/008,407. 

ZEHR, MELVIN A. 

Examiner 

Art Unit 


Mark Rosenbaum 

3725 



- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 iy/IONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of lime may be available under the provisions of 37 CFR 1 .1 36(a) . In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing data of this communlcdtlon. 

- If the period for reply speciHed above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specined above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
• Failure to reply within the set or extended perfod for reply will, by statute, cause the application to become ABANDONED p5 U.S.C. § 133). 

- Any reply received by the Office later than three months after the marling date of this communicatton, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.7C4(b). 

Status 

Responsive to communicatlon(s) filed on 28 July 2003 . 
23)13 This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in concJition for allowance except for fomial matters, proseciition as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 
Disposition of Claims 

4) ^ Claim(s} 1:S is/are pending in the application. 

4a) Of the above claim(s) Is/are withdrawn from consideration. 

5) 13 Claim(s) 1-6 and 8 Is/are allowed. 

6) 13 Claim(s) 7 is/are rejected. 

?)□ Claim{s) is/are objected to. 

6)Q Claim(s) are subject to restriction and/or election requirement 

Application Papers 

9)D The specification is objected to by the Examiner. 

1 0) 0 The drawing(s) filed on Is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawlng(s} be held in abeyance. See 37 CFR 1.85(a}. 

1 1) 0 The proposed drawing correction filed on Is: a)D approved disapproved by the Examiner. 

If approved/corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) G Acknowledgment is made of a daim for foreign priority under 35 U.S.C. § 1 19{a)-(d) or (f). 

a)DAll b)n Some*c)n None oft 

1.0 Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 

SO Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed. Office action for a list of the certified copies not received. 

14) D Acknovtdedgment Is made of a claim for domestk: priority under 35 U.S.C. § 1 1 9(e) (to a provi^onal application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment Is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

AtKaclvTient(s) 

1) □ Nottee of References Cited (PTO-892) 4) □ Intenrtew Summary (PTO-413) Paper No(s). . 

2) □ Notice of Oraftsperson's Patent Drawing Review (PTO-9^) 5) □ Notice of Infomial Patent Application (PTO-1 5^ 

3) □ Infonnatlon Disclosure Statement(s) (PTO-1 449) Paper No(s) . 6) □ Other 
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Application/Control Number: 10/008,407 ' Page 2 

Art Unit: 3725 

DETAILED ACTION 
Altowable Subject Matter 

Claims 1-6.8 are allowed. 

Claim Rejections - 35 USC § 112 

Claim 7 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. It still is not clear what Is being positively claimed in this claim. 

Claim Rejections - 35 USC § 102 

Claim 7 is rejected under 35 U.S.C. 102(b) as being anticipated by Pearce, 
Tamura et al, or Bladykas. See paper number 5 for this rejection. 

Response to Argum&its 

Applicant's arguments filed 7/28/03 have been fully considered but they are not 
persuasive. The 35 USC 112 rejection remains appropriate because of the claim format. 

The preamble of the daim is 'A loading assistance device said loading assistance 

device comprising'. By using this format, the apparatus prior to the comprising clause is 
not being positively claimed i.e. the grinding diamber is not being daimed. And if the 
chamber is not being claimed, how can the smaller end of the device extend through it 
as set forth in lines 7-87 With the chamber not being positively daimed, the 35 USC 
102 rejection also remains proper since all of the references use stationary, 
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Application/Control Number: 10/008,407 ' Page 3 

Art Unit: 3725 

frustoconical hoppers. The fact that the prior art chambers do not rotate is Irrelevant 
since applicant is not claiming the chamber. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or eariier communications from the 
examiner should be directed to Marie Rosenbaum whose telephone number is 703-308- 
1788. The examiner can normally be reached on Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Alan Ostrager can be reached on 703-308-3136. The fax phone number 
for the organization where this application or proceeding Is assigned is (703) 872-9306. 

Any Inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telq3hone number is 703-308- 
1148. 
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Application/Control Number: 10/008.407 
Art Unit: 3725 


Page 4 

Mark Rosenbaum 
Primary Examiner 
Art Unit 3725 
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1 RAiNSiVU i rAI. U'Vn i'M 
(Ceiicnil- riiCciit Pending) 

Docket No. 

In Re Application Of: ZKIIK, MKI.VIN A. 

Serial No. 
J 0/008,407 

Filing Date 
11/13/2001 

Examiner 

rosi':nbaum,mai<k 

Group Art Unit 
3725 


Title: STATIONARY CONE OVER TUB 


TO THE COMMISSIONER FO R PATENTS: 

Transmitted herewith is: 

RESPONSE TO EXAMINER'S ACTION BATED 09/16/03 
RETURN RECEIPT POSTCARD 


in the above identified appiication. 
IS No additional fee is required. 

□ A check in the amount of is attached. 

□ The Director is hereby authorized to charge and credit Deposit Account No. 
as described befow. 

□ Charge the amount of 

□ Credi] any overpayment, 

□ Charge any additional fee required. 



Dated: DECEM BER 3, 2003 


Signature 

ROBERT L. SHAVER 

DVKAS» SHAVER & NIPPER, LLP 

P.O. BOX 877 

BOISE, IDAHO 83701 

{208)345-1122 

REG. NO. 42445 

CUST. NO. 21658 


cc: CLIENT 



I certify that this document and fee l3 being deposited 
on 12/03/03 with Ihe U.S. Postal Service as 

first class mail under 37 C.F.R. 1.8 and is addressed to the 
Commissioner for Patents, P.O. Box 14S0, Alexandria. VA 
22313-J450. 


SignuturJlff Ftffton MaUlng i 


Corrtspondenc* 


LINDSEY RYAN 


Typtd or l^inttd Name of Penan MaiHng Correstpontlence 
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Response ta^0^re:Action dated 09/16/03, Generat. 
Transmittal wth Certi^^ of Mailing by RjsLQass Mail 

Applicant: ZEHR 
Ser.No.: 10/008,407 


Title: 
Our File: 
Date: 


[o 


STATIONARY COI^ OVBatoijfe 


DUZ113 
December 3, 2003 


2003 


i 
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United States Patent and Trademark Office 


UNITED STATKS DEPARTMENT OK COMMERCE 
United SUtM Hatent and Traclcmurk omce 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

AliMttnilria.VirBiilia223l3.14SO 


APPLICATION NO. 


RUNG DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


10/008,407 


n/1 3/2001 


Mctvin A. Zchr 


DIAZn3 


2967 


05/2(V2004 


21638 7590 

D YKAS. SHAVER & NIPPER, LLP 
P.O. BOX 877 

802 WEST BANNOCK STREET, SUITE 405 
BOISE, ID 83701 


EXAMINER 


ROSENBAUM.MAKK 


ART UNIT 


PAPER NUMBER 


3725 

DATE MAILED: 0S/28AZ004 


Please find below and/or attached an Office communication concerning this application or proceeding. 
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Notice of Abandonment 

Application No. 
10/008.407 

Appiicant(s) 
ZEHR, MELVIN A. 

Examiner 

Mark Rosenbaum 

Art Unit 
3725 



This application is abandoned in view at 

1. ^ Applicant's feilure to timely file a proper reply to the Office letter mailed on 16 SBotember 2003. 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ), which is after the expiration of the 

period for reply (Including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on . but it does not constitute a proper reply under 37 CFR 1113 (a) to the final rejection. 

(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1 ) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) In compliance with 37 CFR 1.114). 

(c) □ A reply was received on but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 185(a) and 11 1 1 (See explanation In box 7 below). 

(d) (SI No reply has been received. 

2. □ Applicanf s failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee. if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which Is atter the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85), 

(b) □ The submitted fee of $ is insufficient A balance of $ is due. 

The issue fee required by 37 CFR 118 is $ . The publication fee. if required by 37 CFR 118(d), is $ 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3.0 Applicant's failure to timely frfe corrected drawings as required by. and within the three-month period set in. the Notice of 
Allowability (PTO-37). 

(a) □ Proposed connected drawings were received on (with a Certificate of Mailing or Transmission dated ). which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which Is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 


7. □ The reason(s) below: 



Mark Rosenbaum 
Primary Examiner 
Art Unit 3725 

Petiaons to revive under 37 CFR 1 .137(a) or (b). or requests to withdraw the holding of abandonment under 37 CFR 11 81 should be promptiy filed to 
minimize any negative effects on patent term. 


PTOL-1 432 (Rev. 04-01 ) Notice of Abandonment Part of Paper No. 9 
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United States Patent and Trademark Office 


UNITED STATES DEPARTMENT OF COMMERCE 
Uattcd States PMcnC ind Trwleiwk Office 
Additis: COMMISSIONER FOR PATENTS 
P.O. Boat 1450 

Alomndrii^ Viminia 22313-1450 


I ATTORNEY DOCKET NO. | CONHRMATfON NO. | 


APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


1(V008,407 


11/13/2001 


MoWin A Zohf 


21658 7590 05/28/2004 

D YKAS, SHAVER & NIPPER, LLP 
P.O. BOX 877 

802 WEST BANNOCK STREET, SUITE 405 
BOISE, ID 83701 


[ 


DIAZ1J3 


2967 


EXAMINER 


ROSENBAUM.MARK 


ART UNIT 


PAPER NUMBER 


3725 


DATE MAILED: 05/28/2004 


Please find below and/or attached an Office communication concerning this application or proceeding. 


■ir 

■ * I 


JUN 1 2004 


PACE M&'^'TrCVDAT 4:27:08 PM [Eastern Dayligm Time] • 8VR:U8PTO«FXRF-2/3 • DNI8:7463441 • C8ID:208 345 8370 • DURATION (mm-ss): 124)4 


DVKAS SHAVER NIPPER Z08 345 8370 O7/19/04 02: 1 Spin P. 023 


Petition to Withdraw Holding of Abandonment with 
Exhibits A though D, General Transmittal w/Certificate 
of Mailing by First Class MaO 

Invention: STATIONARY CONE OVER TUB 
Applicant: ZEHR . r. ■ ^ ^? .^jll..^ 

Serial #: 10/008,407 
OurFUe: DIAZ113 
Date: June 3, 2004l 
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